IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EUNI CE RI VERA, et al. : CIVIL ACTI ON
V. :
Cl TY OF PH LADELPHI A, et al. : NO 97-CV-1130

VEMORANDUM AND ORDER

J. M KELLY, J. February , 1998
The follow ng notions are presently before the Court:
(1) Plaintiffs Eunice Rivera (“Rivera”) and Viola Ganbrell’s
(“Ganbrell”) Petitions for Reinbursenent of Costs, Inclusive of
Attorneys Fees; (2) Defendant City of Philadelphia s (“the Cty”)
Petition for Paynment of Attorneys’ Fees; and (3) Plaintiff Verna
Lee Jewell's (“Jewel|l”) Request to Voluntarily Di scontinue Her
CaimWth Prejudice. |In addition, the Court nust consider its
suppl emental jurisdiction over a state | aw negligence claim

asserted by Rivera against the Cty.

BACKGROUND

Plaintiffs Rivera, Ganbrell and Jewell brought this
action against Defendants Delta Airlines, Inc. (“Delta”) and the
Cty. The Plaintiffs clained that they are qualified individuals
with disabilities and that the Defendants failed to provide them
Wi th the reasonabl e accommpdations that they needed to board an
airplane. Rivera also alleged that she fell and was injured as
she was attenpting to board the airplane. Each of the Plaintiffs

asserted clains against the Gty under Title Il of the Anericans



Wth Disabilities Act, 42 U S.C 88 12101-12213 (“ADA’) and 42
U S.C 8§ 1983, and against Delta under the Air Carriers Access
Act, 49 U S.C. § 41705 (“ACAA"). R vera also brought negligence
cl ai ns agai nst bot h Def endants.

On Septenber 26, 1997, | dism ssed the ADA cl ains
against the Gty. | refused to dismss the ACAA cl ai ns agai nst
Delta or the negligence clains. Jewell subsequently sought |eave
to voluntarily discontinue her claim Delta agreed, but the Cty
opposed the notion. Rivera and Ganbrell then accepted offers of
j udgnent made by Delta in accordance with Rule 68 of the Federa

Rul es of Civil Procedure.

DI SCUSSI ON

Plaintiffs Rivera and Ganbrell’'s Petition For Costs,
| ncl udi ng Attorneys’ Fees

Ri vera accepted a $5, 000 of fer of judgnment and Ganbr el
accepted a $1,000 offer of judgnent. Delta nade the offers in
accordance with Rule 68. Rivera now seeks $5,703.76 in costs and
$18,443.10 in attorneys’ fees. Ganbrell seeks $352.20 in costs
and $5,250.00 in attorneys’ fees. Delta s offers were silent as

to costs and attorneys’ fees.



If a Rule 68 offer of judgnment does not address costs,
the party accepting the offer is entitled to reasonable costs. !

Marek v. Chesney, 473 U.S. 1, 6 (1985). “The term‘costs’ in

Rul e 68 was intended to refer to all costs properly awardabl e

under the rel evant substantive statute.” Id. at 9.

A. Cost s

Ri vera requests $5,703.76 and Ganbrell requests $352. 20
for costs, other than attorneys’ fees. Delta objects to
Plaintiffs’ request for reinbursenent of expert wtness fees,
online research, postage, delivery and parking charges.

The ACAA does not address costs. Therefore, 28 U S . C

§ 1920 controls the rei nbursenent of costs.? Parkes v. Hall, 906

! Rul e 68 provides:

At any time nore than 10 days before the
trial begins, a party defending agai nst a
claimmay serve upon the adverse party an
offer to allow judgnent to be taken agai nst

t he defending party for the noney or property
or to the effect specified in the offer, with
costs then accrued. . . . If the judgnent
finally obtained by the offeree is not nore
favorable than the offer, the offeree nust
pay the costs incurred after the making of
the offer.

228 U.S.C. § 1920 provi des:

A judge or clerk of any court of the United States
may tax as costs the foll ow ng:

(1) Fees of the clerk and narshal;

(2) Fees of the court reporter for all or any part
of the stenographic transcript necessarily obtained for
use in the case;

(3) Fees and di sbursenents for printing and

(continued...)



F.2d 658, 660 (11th Cr. 1990). Section 1920 does not provide
for reinbursenent of expert wi tness fees, online research
postage, delivery or parking charges. In the absence of
“explicit statutory authority” these charges will not be taxed as

costs. In re Philadel phia Mrtgage Trust, 930 F.2d 306, 307 (3d

Cr. 1991).

Delta did not object to the other costs submtted by
the Plaintiffs. Therefore, Riverais entitled to $2,091.40 and
Ganbrell is entitled to $333.20 for costs.

B. Attorneys’ Fees

Under Rule 68, attorneys’ fees are recoverable as
“costs” if the underlying statute defines “costs” to include

attorneys’ fees. Marek, 473 U.S. at 9; Chanbers v. Mnning, 169

F.RD 5, 8 (D. Conn. 1996). The ACAA does not provide for the
recovery of attorneys’ fees. The Plaintiffs argue that the Court
shoul d conpare the ACAA to other antidiscrimnation and civil
rights statutes and inply a right to attorney’s fees. They
contend that Congress’s intent “was to allow private plaintiffs

to recover all necessary and appropriate renedies.”

?(...continued)
W t nesses;

(4) Fees for exenplification and copies of papers
necessarily obtained for use in the case;

(5) Docket fees under section 1923 of this title;

(6) Conpensation of court appointed experts,
conpensation of interpreters, and sal aries, fees,
expenses, and costs of special interpretation services
under section 1828 of this title.
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The “American Rule” mandates that litigants pay their

own attorneys’ fees. Marek, 473 U S. at 8; Al yeska Pipeline

Serv. Co. v. The Wlderness Soc'y, 420 U. S. 240, 247-62 (1975)

(di scussing history of “American Rule” on attorneys’ fees).
Congress has nade nmany exceptions to this default rule. See,
e.g., 42 U S.C. § 1988(b); 42 U S.C. § 12205. In general,
Congress enacts fee-shifting provisions to encourage attorneys to
undert ake representations that Congress deens inportant, but
woul d not be profitable in the normal marketpl ace.

“[ Tl he circunstances under which attorneys’ fees are to
be awarded . . . [is a matter] for Congress to determne.”
Al yeska, 421 U S. at 262. There are two |ong recogni zed
exceptions: (1) a court nmay award attorneys’ fees to the trustee
of a fund or property, or to an attorney that preserves or
recovers a fund for the benefit of others; or (2) a court may
award fees as a sanction for wllful disobedience of an order.
Id. at 257-58. Nevertheless, the Al yeska decision squarely
rejects the argunent that courts may award attorneys’ fees
“whenever the courts deemthe public policy furthered by a
particul ar statute inportant enough to warrant the award.” 1d.
at 262. Fee-shifting is a “policy matter that Congress has
reserved for itself.” [1d. at 269.

Congress did not provide for the recovery of attorneys’
fees in the ACAA. In fact, the ACAA does not even expressly
provide a private right of action. “To conclude that a provision

that only inpliedly authorizes suit nonethel ess provides for
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attorneys’ fees with the clarity required by Al yeska would be .

unprecedented.” Key Tronic Corp. v. United States, 511 U S

809, 818 (1994). Attorneys’ fees are not available in suits

br ought under the ACAA. °®

. The City’'s Petition for Attorneys’ Fees

The City requests an award of $22,012.44 for attorneys’
fees. The City sinply states that it is a “prevailing party”
under the ADA, 42 U S.C. 8§ 12205, and thus it is entitled to a
fee award. In order to recover fees, a prevailing defendant nust
show that the plaintiff’'s suit was “frivol ous, unreasonable or

wi t hout foundation.” Christianburg Garnent Co. v. EECC, 434 U.S.

412, 421 (1978). Attorneys’ fees are not awarded sinply because
the plaintiff [ost the case. Hughes v. Rowe, 449 U.S. 5, 14

(1980). The Gty did not file a brief explaining why this case
is anong the small class of cases in which a defendant is
entitled to attorneys’ fees. Nevertheless, considering the
City's allegations at the hearing, | will briefly discuss the

merits of the petition.

® Alternatively, even if attorneys’ fees were avail able
under the ACAA, | amnot satisfied that an award of fees would be
appropriate in this matter. The Plaintiffs sought significant
nonet ary damages and i njunctive relief. They settled for $1, 000
each. (Rivera and Ganbrell’s ACAA clains were identical, logic
dictates that the additional $4,000 that Rivera received nust
have been in settlenent of her negligence claim. The ACAA
clains were settled for “nuisance value.” Wile the Plaintiffs
technically qualify as “prevailing parties,” $0 is a reasonabl e
fee award under the circunstances of this case. See Farrar V.
Hobby, 506 U.S. 103, 111-12 (1992).
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The Plaintiffs alleged that the City violated the ADA
by failing to provide access for individuals with disabilities
and by providing “significant assistance” to an entity, Delta,
that maintained discrimnatory policies. The first theory was
rej ected because the Plaintiffs’ factual allegations did not
anount to a violation of any duty the Cty owed to the Plaintiffs
under the ADA. The second theory was rejected because | found
that the Cty' s |leasing of property to Delta did not qualify as
“significant assistance” under the ADA

Wiile the Plaintiffs’ case did not survive a notion to
dismss, it is also not a case that justifies a fee award to the
defendant. The ADA is a relatively new statute and the | aw

relating to it is still developing. The Court nust be cautious

not to chill suits to enforce civil rights. Baby Doe V.

Met hacton Sch. Dist., 920 F. Supp. 78 (E.D. Pa. 1996). The

Plaintiffs’ “significant assistance” theory was not so
unreasonable as to justify fees.

The Gty did not neet its burden of showi ng that the
Plaintiffs’ case was “frivol ous, unreasonable or w thout
foundation.” Therefore, the Cty s Petition for attorneys’ fees

i s denied.

[11. Voluntary Dism ssal of Jewell

Jewel | requested voluntary dism ssal of her clains with
prejudice. Delta did not oppose this request. The City opposed

t he request because it believed that the w thdrawal woul d
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preclude this Court fromordering Jewell to pay the City’'s
attorneys’ fees. Nowthat the City' s fee petition has been
denied, there is no reason for opposition to Jewell’s w thdrawal .
Jewel |’s request to withdraw her clains, with prejudice, is

gr ant ed.

| V. Suppl enrental Jurisdiction over Rivera s Negligence
daim

After this Court’s Septenber 26, 1997 nenorandum and
Delta’s offers of judgment, the only substantive claimrenaining
is Rivera’ s state | aw negligence claimagainst the City. The
Suppl enental Jurisdiction statute, 28 U S.C. 8§ 1367(c), states:

(c) The district courts may decline to exercise
suppl emental jurisdiction over a claim. . . if -.

(3) the district court has dismssed all clains
over which it has original jurisdiction

The parties briefed the issue of the Court’s
suppl enental jurisdiction over R vera’ s negligence claimbefore
Delta made its offers of judgnment. The Plaintiffs argued that
the court should exercise its discretion and retain jurisdiction
in order to avoid a “nultiplicity of actions” in state and
federal court. After Delta' s offers of judgnent, Plaintiff’s

argunent is noot. Rivera s negligence claimis dismssed.



CONCLUSI ON

Rivera is entitled to $2,091.40 and Ganbrell is
entitled to $333.20 for costs. Plaintiffs’ request for
attorneys’ fees is denied. The ACAA does not provide for the
recovery of attorneys’ fees.

The Gty s petition for attorneys’ fees is denied
because the Gty did not showthat the Plaintiffs’ case was
unreasonable. Thus, there is no reason for the Gty to oppose
Jewel |’ s request for voluntary dismssal. Since all of the
federal clains have been disposed of, | will not exercise
suppl emental jurisdiction over R vera s negligence clai magainst

the Gty.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EUNI CE RI VERA, et al. : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO. 97-CVv-1130
ORDER
And NOW this Day of February, 1998, upon

consideration of Plaintiff Eunice Rivera s Petition for

Rei mbur senent of Costs, Inclusive of Attorneys Fees; Plaintiff
Viola Ganbrell’s Petition for Costs and Attorneys’

Fees; Defendant City of Philadelphia s Petition for Paynent of
Attorneys’ Fees; Plaintiff Verna Lee Jewell’s Request to

Vol untarily Discontinue Her daimWth Prejudice; the parties’
briefs regarding the Court’s supplenental jurisdiction; and the

responses thereto, it is hereby ordered:

1. Plaintiff Eunice Rivera s Petition for
Rei mbur senment of Costs, Inclusive of Attorneys Fees is GRANTED IN
PART, AND DEN ED I N PART; Rivera is awarded $2,091.40 for costs;

2. Plaintiff Viola Ganbrell’s Petition for Costs and
Attorneys’ Fees is GRANTED I N PART, AND DEN ED I N PART; Ganbr el
i s awarded $333.20 for costs;

3. Def endant City of Phil adel phia' s Petition for
Payment of Attorneys’ Fees is DEN ED;

4, Plaintiff Verna Lee Jewell’s Request to

Vol untarily Discontinue Her aimWth Prejudice is GRANTED



5. Plaintiff Rivera s negligence claimagainst the

City of Phil adel phia is DI SM SSED.

Judgnent is entered in favor of Plaintiff Eunice Rivera
and agai nst Defendant Delta Airlines, Inc., in the anount of
$2,091.40. Judgnment is entered in favor of Plaintiff Viola
Ganbrel | and agai nst Defendant Delta Airlines, Inc., in the
amount of $333. 20.

BY THE COURT:

JAMES MGE RR KELLY, J.



